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|. PROPOSED RULE AMENDMENTSRECOMMENDED

A. Proposed Amendmentsto R. 7:6-2 - Pleas, Plea Agr eements

On April 24, 2000, Acting Director Richard J. Williams issued a memorandum to al Presiding
Judges-Municipa Courts regarding municipal court plea agreements and the implementation of R. 7:6-2.
In that memorandum, Judge Williams advised that he had been asked by the Conference of Assgnment
Judgesto dlicit the ass stance of the Presiding Judgesto diminate the practice of municipa courts accepting
pleas without careful adherence to the requirements of R. 7:6-2. He reiterated that the rule requires that
the terms and factud basis that support a plea agreement be fully set forth on the record and that any
sentence recommendation accepted not circumvent the minimum sentence required by law.

In response to Judge Williams memorandum, the Municipal Court Practice Committee
recommended that R. 7:6-2(d)(5) be amended to make clear that when a plea agreement is reached the
terms and factual basisthat support the charges be fully set forth on the record pursuant to R. 7:6-2(a)(1).
The proposed amendmentsto R. 7:6-2(d)(5) provide as follows:



7:6-2 Pleas, Plea Agreements

(& No change.
(b) No change.
(c¢) No change.

(d) Plea Agreements. Plea agreements may be entered into only pursuant to the Guideines and
accompanying Comment issued by the Supreme Court, both of which are annexed asan Appendix to Part
VII, provided, however, that:

(2) the complaint is prosecuted by the municipa prosecutor, the county prosecutor, or the Attorney
Generd; and

(2) the defendant is either represented by counsdl or knowingly waivesthe right to counsdl on therecord,;
and

(3) the prosecuting attorney represents to the court that the complaining witness and the victim, if the
victim is present at the hearing, have been consulted about the agreement; and

(4) the plea agreement involves amatter within the jurisdiction of the municipa court and does not result
in the downgrade or disposition of indictable offenses without the consent of the county prosecutor, which
consent shall be noted on the record; and

(5) the sentence recommendations, if any, do not circumvent minimum sentences required by law for the
offense. When apleaagreement isreached, its terms and the factual basis that supports|it] the charge(s)
shdl be fully st forth on the record pursuant to section(a)(1) of this Rule. If the judge determines that the
interest of justice would not be served by accepting the agreement, the judge
shdl s0 state, and the defendant shdl be informed of the right to withdraw the plealif dready entered.

Note: Source-Paragraph (a): R. (1969) 7:4-2(b); paragraph (b): R. (1969) 7:4-2(b); paragraph (c): R.
(1969) 3:9-3(f); paragraph (d): R. (1969) 7:4- 8. Adopted October 6, 1997 to be effective February 1,
1998; paragraph (d)(5) revised , 2002 to be effective , 2002.







B. Proposed Amendmentsto R. 7:4-5 - Forfeiture

In an Order dated November 1, 2000, the Supreme Court relaxed the court rules to alow
additional notice to be given to corporate surety companies in connection with bail forfeitures and
judgmentsin both Superior and municipa court cases. In order to comply with that Order, the Committee
recommended that R. 7:4-5 (Forfeiture) be amended to require municipal court administrators and deputy
court adminigtrators to serve notice of forfeiture, by ordinary mail, on the defendant and the surety,
induding any corporate surety company, licensed insurance producer and limited insurance representative
whose names gppear on the Bail Recognizance. That notice must include a tatement that ajudgment will
be entered asto any outstanding bail, aosent awritten objection within 45 days of the notice seeking to set
asde the forfeiture. Notice to corporate surety companies, licensed insurance producers or limited
insurance representatives must be sent to the addressrecorded in the Bail Registry maintained by the Clerk
of the Superior Court, pursuant to R. 1:13-3. When a corporate surety failsto pay aforfeiture or to file
amotion to vacate the forfeiture within 45 days of the date of the notice, the court, on motion, shall enter
ajudgment of defaullt.

A copy of ajudgment entered against acorporate surety company must be served by ordinary mail
on the corporate surety company, thelicensed insurance producer and the limited insurance representative
named in thejudgment at the address recorded in the Bail Registry maintained by the Clerk of the Superior
Court. Additiondly, acopy of the judgment must be sent to the Clerk of the Superior Court indicating that
the surety hasfailed to pay or tofilean objection. Whenthe surety has paid theforfeited bail, themunicipa
court adminigtrator or deputy court administrator shdl notify the Clerk of the Superior Court of the payment
of the judgment so that the corporate surety company, licensed insurance producers and limited insurance
representatives may be reingtated in the Ball Regidiry.

Proposed R. 7:4-5 was amended follows:



7:4-5 Forfeture

(a) Dedaration. Upon breach of [the] a condition of arecognizance, the court may forfet the bal on its
own or the prosecuting attorney'smotion. The municipa court adminisirator or deputy court adminigtrator
shdl serve notice of forfeiture, by ordinary mail, on the defendant and the surety, including any corporate
surety company, licensed insurance producer and limited insurance representative whose names appear
on the Bail Recognizance, that a judgment will be entered as to any outstanding bail, absent a written
objection within 45 days of the notice seeking to set aside the forfeiture. Notice to any corporate surety
company, licensed insurance producer or limited insurance representative shal be sent to the address
recorded in the Bail Registry maintained by the Clerk of the Superior Court pursuanttoR. 1:13-3. If ball
is ordered to be forfeited, the municipa court administrator or deputy court administrator shal forthwith
forfeit thebail pursuant to R. 7:4-3(e)._Whenever notice of forfeitureisissued, the notice shdl provide that
falure to pay the ball or to file atimely written objection seeking to st asde the forfeiture will result inthe
entry of a judgment and remova from the Bail Regisry of the names of dl of the corporate surety
company’ s licensed insurance producers and limited insurance representatives. The court shall review a
timely filed objection on its merits and, in the discretion of the court, for good cause shown, may order a

hearing.

(b) Setting Aside. The court may, upon such conditions asit imposes, direct that an order of forfeiture be
set adde, if [not] required in the interest of justice.

(c) Enforcement; Remisson. If aforfeitureis not set aside, the court shall, on motion, enter ajudgment of
default, and execution may issue on the judgment. After entry of the judgment, the court may remit the
forfeiturein whole or in part in the interest of justice. When a corporate surety fails to pay aforfeiture or
to file amotion to vacate the forfeiture within 45 days of the date of the notice sent pursuant to section (a)
of thisrule, the court, on motion, shdl enter ajudgment of defaullt.

A copy of ajudgment entered againgt a corporate surety company shall be served by ordinary mail
onthe corporate surety company, the licensed insurance producer and the limited insurance representetive
named in thejudgment at the addressrecorded in the Bail Registry maintained by the Clerk of the Superior
Court. Pursuant to section (a) of thisrule, acopy of the judgment shall be sent to the Clerk of the Superior
Court indiceting thet the surety hasfaled to pay or to file an objection.

(d) The municipal court administrator or deputy court administrator shal notify the Clerk of the Superior
Court of the payment of the judgment o that the corporate surety company, licensed insurance producers
and limited insurance representetives may be reindated in the Bail Regidiry.

Note: Source-R. (1969) 7:5-1, 3:26-6. Adopted October 6, 1997 to be effective February 1, 1998;
amended , 2002 to be effective , 2002 .




C. Proposed Amendmentsto R. 7:2-1, R. 7:2-2 and R. 7:3-1 - Traffic Warrants

A number of courts and police departments have requested the Committee to permit the issuance
of traffic warrants for certain specific serious traffic offenses. Currently, there is no procedurein Part V11
of the Court Rulesto permit theissuance of acomplaint-warrant for traffic offenses. Rather, therulesonly
providefor the issuance of acomplaint-summons.  Some courts and police departments have complained
that certain serious traffic violators, especialy nonresdent drivers, ignore traffic summonses issued by
police. Therefore, the Committee concludes that the ability to issue a complaint-warrant for selected
serious violations, with the attendant posting of bail to better insure a defendant’ s gppearance in court, is
desirable. When determining whether to issue a warrant, the court will continue to be guided by the
provisonsof R. 7:2-2(b) and R. 7:3-1(b), which favor the issuance of a summons, rather than awarrant,
unlessthe court findsthat one or more of the enumerated conditions! inthoserulesapply. Oncebail isst,
pursuant to R. 7:3-1, the defendant would then be released upon payment of that bail. 1t isalso proposed
that the standards to be employed in determining whether bail should be set are the same standards
currently established for the setting of bail in dl other matters cognizable in the municipa courts, pursuant
toR. 7:4-1.

In researching thisissue, the Committee considered relevant statutory and caselaw, in conjunction
withthe rules. Turning firg to the statutory review, the Committee recognized that New Jersey isa
ggnatory to the Nonresident Violator Compact (the Compact) N.J.S.A. 39:5F-1 to 30. That Compact
providesameansthrough which party jurisdictions participatein areciproca programto dlow in-state and
foreign motorists to accept atraffic citation for certain violations and proceed on their way without delay.
However, the Committee also determined that N.J.S.A. 39:5-25 (Arrest without warrant; detention of
offender; summons instead of arrest), which permits warrants to be issued for certain traffic offenses, is
not incongstent with the Compact. Specificdly, N.J.S.A. 39:5-25 provides tha “any law enforcement
officer may, without awarrant, arrest any person violating in his presence any provision of chapter 3. ..
or ...chapter4of ... Title[39].” That statute further provides that except for violationsof N.J.S.A.
39:4-50 (DWI1), “. . . the person shdl be detained in the police station or municipa court until the arresting

IR 7:2-2(b) (Determination Whether to Issue a Summons or Warrant) currently provides, in part, “. .. If
the defendant is an individual, a summons rather than an arrest warrant shall issue unless the judge or duly
authorized municipal court administrator . . . findsthat: (1) the defendant has failed to respond to a summons; or (2)
there isreason to believe that the defendant is dangerous to himself or herself, to others, or to property; or (3) there
is one or more outstanding arrest warrants for the defendant; or (4) the address of the defendant is not known and
an arrest warrant is necessary to subject the defendant to the jurisdiction of the court; or (5) thereis reason to
believe that the defendant will not appear in responseto asummons.” R. 7:3-1 (Procedure After Arrest) provides
that alaw enforcement officer making an arrest without awarrant should prepare a complai nt-summons unless one or
more of six conditions exist. Five of those conditions are the same are the same as the conditions contained inR. 7:2-
2(b) quoted above plus a sixth condition that “the defendant cannot be satisfactorily identified.” SeeR. 7:3-
1(b)(1)(e). Asaresult, the addition of that sixth condition toR. 7:2-2(b) is being proposed along with the del etion of
those six conditionsfrom R. 7:3-1 (b)(1) to improve internal consistency and avoid redundancy within the rules.
Although those conditions are being deleted from R. 7:3-1(b)(1), that rule will now refer toR. 7:2-2(b). See
paragraphs D and E on pages 6 & 7of this Report.
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officer makesacomplaint and awarrant issues.” With regard to DWI violations, the arresting officer may
detain the person arrested for a reasonable time, not to exceed 24 hours, to obtain a warrant for the
offender’ s further detention pending the availability of ajudge? Innon-DWI cases, the officer may arrest
offenders who commiit violationsin the officer’ s presence. They may detain those offendersuntil thefiling
of a complaint and the issuance of a warrant by the court (which would include setting bail). Findly,
N.JS.A. 39:5-25 provides that instead of arresting an offender the law enforcement officer may serve a
summons-complaint and permit offenders to proceed on their way without further delay, consstent with
the purpose of the Compact.

In analyzing the case law related to traffic warrants, the Committee consdered the dictain State
v. Pierce, 136 N.J. 184 (1994).2 In Pierce, the New Jersey Supreme Court noted that N.J.S.A. 39:5-25
authorizes both issuance of asummons and arrest for the violations to which it gpplies, yet faillsto contain
provisons that specify whether arrest or asummonsis appropriate. Literaly, as noted above, this Satute
permits policeto arrest any person who violates, in the officer’ s presence, any provision of Chapters 3 and
4 of Title 39 (traffic violaions), no matter how trivid thetraffic offense. The Court noted that an arrest for
aminor traffic violation may raise issues of conditutional dimension under the Fourth and Fourteenth
Amendments.

Therefore, inlight of the preceding, the Committee recommendsthat traffic warrants be authorized
only for three enumerated serioustraffic offenses: (1) N.J.S.A. 39:3-10.13 (Driving acommercid vehicle
while intoxicated.); (2) N.JSA. 39:4-50(@) (Driving while intoxicated); and (3) N.J.SA. 12:7-46
(Operating or permitting another to operate vessal while intoxicated).

D. Proposed Separ ate and Additional Amendmentsto R. 7:2—2

Initsreview of the language of R. 7:2-2, the Committee determined that the rule, asit is currently
written, permitsajudicid officer toissue processif gppearsthat probable cause exists* from the complaint,
afidavit or depostion.” The Committee felt that the word “deposition” was not reflective of the actud
practice in municipa courts and, therefore, recommended that the word be changed to “testimony.” In
addition, the Committee recommends the addition of one other factor, “the defendant cannot be
satisfactorily identified,” to be consdered in determining whether toissuea summonsor warrant. Thiswould

2 The importance of detaining DWI offendersis underscored by the recent enactment of N.J.S.A. 39:4-50.22

to 50.23, which requires the arresting law enforcement agency to impound the vehicle of an intoxicated driver and
provide anyone who appears at the police station on behalf of defendants with notice of their potential civil and
criminal liability for permitting the arrested intoxicated driver to operate a motor vehicle.

3 See also, Atwater v. City of Lago Vista, 532 U.S, 318, 121 S.Ct. 1536, 149 L.Ed. 2d 549 (2001) InAtwater, a

divided U.S. Supreme Court ruled that a police officer in Texas acted properly in arresting awoman for the minor
offense of failing to wear a seat belt. Justice Souter, for the mgjority, wrote that “1f an officer has probable cause to
believe that an individual has committed even avery minor criminal offense in his presence, he may, without

violating the Fourth Amendment, arrest the offender.” See, 532U.S.at _ ,121 S. Ct. at 1557, 149 L .Ed. 2d at 577.
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conform the factorsin R. 7:3-1(b)(1) to those contained in R. 7:2-2(b).

E. Proposed Separate and Additional Amendment to R. 7:3-1(b)(2)

The Committee a0 noted that the language of R. 7:3-1(b)(2) is unclear asto who can dismissa
caseif no probable causeisfound toissue process. To avoid any ambiguity, the Committee recommended
that the language of R. 7:3-1(b)(2) berevisad to clarify that if no probable causeisfound to issue process,
only the judge is authorized to dismiss the case.

To avoid redundancy, the Committee recommended that the enumerated factors that determine
when an arrest warrant should beissued in R. 7:3-1(b)(1) be diminated. Instead, R. 7:3-1(b)(1) should
refer to thefactorsfound in R. 7:2-2(b).

TheamendmentstoR. 7:2-1, R. 7:2-2, and R. 7:3-1 (both those related to traffic warrants and
those that are separate and additiond) provide asfollows:



7:2-1. Contents of Complaint, Arrest Warrant and Summons

(a) Non-Traffic Offenses.

[(@)] (1) Complaint: Generd. The complaint shal be a written statement of the essentid facts
congtituting the offense charged made on aform approved by the Administrative Director of the Courts.
Except as otherwise provided by paragraphs (b) (Traffic Offenses), (¢) ([p]Pendty [€]Enforcement
[p] Proceedings), and (d) ([s] Specid [f]Formof [c]Complaint and [s|Summons), al complaintsshdl be by
certificationor on oath beforeajudge or other person so authorized by N.J.S.A. 2B:12-21. Themunicipa
court administrator or deputy court administrator shall accept for filing every complaint made by any

person.

[(b)] (2) Summons Generd. The summons shdl be on a Complaint-Summons form (CDR-1)
or other form prescribed by the Administrative Director of the Courts and Sgned by the officer issuing it.
The summons shdl be directed to the defendant named in the complaint, shdl require defendant's
appearance at a stated time and place before the court in which the complaint is made, and shal inform
defendant that an arrest warrant may be issued for afallure to appear.

[(©)] (3) Arrest Warrant: Generdl. The arrest warrant shall be made on a Complaint-Warrant
form (CDR-2) or other form prescribed by the Administrative Director of the Courtsand shal be sgned
by the judge, or when authorized by the judge, by the municipa court administrator or deputy court
adminigrator. Thewarrant shal contain the defendant'sname or, if unknown, any name or description that
identifies the defendant with reasonable certainty. It shal be directed to any officer authorized to execute
it and shal order that the defendant be arrested and brought before the court issuing the warrant. The
judicid officer issuing awarrant may specify therein the amount and conditions of bail, condgstent with R.
7:4, required for defendant's release.

[(d)] (b) Traffic Offenses.

(1) Form of Complaint and Process. The Adminidrative Director of the Courtsshdl prescribethe
formof Uniform Traffic Ticket (UTT) to serve asthe complaint, summons or other processto be used for
al parking and other traffic offenses.  On a complaint and summons for aparking or other non-moving
traffic offense, the defendant need not be named. 1t shall be sufficient to set forth the license plate number
of the vehicle, and its owner or operator shal be charged with the violation.

(2) Issuance. The complaint may be made and signed by any person, but the summons shdl be
sgned and issued only by alaw enforcement officer or the judge, municipa court administrator or deputy
court adminigtrator of the court having territorid jurisdiction.

(3) Records and Reports. Each court shall be respongble for al Uniform Traffic Tickets printed
and digtributed to law enforcement officers or othersin itsterritoria jurisdiction, for the proper disposition
of Uniform Traffic Tickets, and for the preparation of such records and reports as the Administrative
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Director of the Courts prescribes. The provisons of this subparagraph shal apply to the Director of the
Divisonof Motor Vehicles, the Superintendent of State Policeinthe Department of Law and Public Sefety,
and to the respongible officid of any other agency authorized by the Adminigrative Director of the Courts
to print and digtribute the Uniform Traffic Ticket to its law enforcement personnd.

(4) Complaint-Traffic Warrant. An arrest warrant shal be made on a Complaint=Traffic Warrant
form (UTT) or other form prescribed by the Administrative Director of the Courts and shal be Saned by
the judge, or when authorized by the judge, by the municipal court administrator or deputy court
adminigtrator. A Complaint-Traffic Warrant may beused only for violationsof N.JS.A. 39:3-10.13, 39:4-
50(a) and N.J.SA. 12:7-46, when one or more of the factors in R. 7:2-2(b) applies The warrant shall
contain the defendant's name or, if unknown, any name or description that identifies the defendant with
reasonable certainty. It shal be directed to any officer authorized to execute it and shal order that the
defendant be arrested and brought before the court issuing the warrant. The judicid officer issuing the
warrant may specify therein the amount and conditions of bail, consstent with R. 7:4, required for
defendant's release.

(c) Penalty Enforcement Proceedings. Unless a specid form of complaint and summons is
prescribed by the Adminigrative Director of the Courts for use in the municipa courts, the complaint and
summonsin a pendty enforcement proceeding shdl conform to the form of civil complaint and summons
prescribed by Part IV of the Rules of Court or other formapproved by the Administrative Director of the
Courts.

(d) Specid Form of Complaint and Summons. In the event the Adminidrative Director of the
Courts prescribes a specid form of complaint and summons for any action or class or classes of actions,
that form shall be used in the prescribed manner in place of any other form of complaint and process
prescribed by thisrule.

Note: Source—Paragraph (a): R. (1969) 7:2, 7:3-1, 3:2-1; paragraph (b): R. (1969) 7:2, 7:3-1, 7:6-1,
3:2-2; paragraph (¢): R. (1969) 7:2, 7:3-1, 7.6-1, 3:2-3; paragraph (d): R. (1969) 7:6-1; paragraph
(e): R.(1969) 4:70-3(a); paragraph (f): new. Adopted October 6, 1997 to be effective February 1,
1998; paragraphs (a). (b) and (c) amended , 2002 to be effective .
2002.
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7:2-2. Issuance of Arrest Warrant or Summons

(a) Authorization for Process.

(1) Citizen Complaint. Anarrest warrant or asummons on acomplant charging any offense made
by a private citizen may be issued only by ajudge, or if authorized by the judge, by a municipa court
adminigtrator or deputy court administrator of acourt with jurisdiction in the municipaity wherethe offense
is dleged to have been committed. The arrest warrant or summonsmay beissued only if it gppearsto the
judicid officer from the complaint, affidavit or [ deposition] testimony that thereis probable causeto believe
that an offensewas committed and the defendant has committed it. Thejudicid officer'sfinding of probable
cause shdl be noted on theface of the summonsor warrant. If, however, themunicipa court administrator
or deputy court administrator finds no probable cause exigts to issue an arrest warrant or summons, that
finding shdl be reviewed by the judge. A judge finding no probable cause shdl dismiss the complaint.

(2) Law Enforcement Officer Complaint. A summons on acomplant made by alaw enforcement
officer charging any offense may be issued by a law enforcement officer without a finding by a judicia
officer of probable cause for issuance.

(b) Determination Whether to Issue a Summons or Warrant. A summons rather than an arrest
warrant shdl issue if the defendant is a corporation, partnership or unincorporated association. If the
defendant is an individud, a summons rather than an arrest warrant shal issue unless the judge or duly
authorized municipa court adminigtrator or deputy court adminigirator finds that:

(1) the defendant has failed to respond to asummons, or

(2) thereisreason to believe that the defendant is dangerous to himsdlf or hersdlf, to others, or to
property; or

(3) thereis one or more outstanding arrest warrants for the defendant; or

(4) the address of the defendant is not known, and an arrest warrant is necessary to subject the
defendant to the jurisdiction of the court; or

(5) the defendant cannot be satisfactorily identified; or

(6) there is reason to believe that the defendant will not appear in response to a summons.

(c) Failure to Appear After Summons. If a defendant who has been served with a summonsfails
to appear on the return date, an arrest warrant may issue pursuant to law and Rule 7:8-9 (Procedureson
Fallure to Appear). If acorporation, partnership or unincorporated association has been served with a
summons and has failed to appear on the return date, the court shall proceed as if the corporation had
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gppeared and entered a pleaof not guilty.

(d) Additional Arrest Warrants or Summonses. More than one arrest warrant or summons may
issue on the same complaint.

(€) Identification Procedures. If a summons has been issued or an arrest warrant executed on a
complaint charging ether the offense of shoplifting or progtitution or on a complaint charging any
non-indictable offense where the identity of the person charged isin question, the defendant shal submit
to the identification procedures prescribed by N.J.S.A. 53:1-15. Upon the defendant's refusal to submit
to any required identification procedures, the court may issue an arrest warrant.

Note: Source—R. (1969) 7:2, 7:3-1, 3:3-1. Adopted October 6, 1997 to be effective February 1, 1998;

paragraphs (b) and (c) amended July 10, 1998 to be effective September 1, 1998; paragraph (a)(1)

amended July 5, 2000 to be effective September 5, 2000;_paragraphs (a)(1) and (b) amended
, 2002 to be effective , 2002.
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7:3-1. Procedure After Arrest

(a) First Appearance; Time. Following the filing of acomplaint and service of process upon the
defendant, the defendant shal be brought, without unnecessary delay, before the court for a first
appearance. If the defendant remainsin custody, the first gppearance shdl be conducted within 72 hours
after arrest by ajudge with authority to set bail for the offenses charged in the complaint. If the defendant's
bail was not set whenthearrest warrant on acomplaint wasissued, bail or other conditions of release shall
be set without unnecessary delay, but in no event later than 12 hours after arrest.

(b) Arrest Without Warrant.

(1) Preparation of a Complaint and Summons or Warrant. A law enforcement officer making an
arrest without a warrant shdl take the defendant to the police station where a complaint shal be
immediatdy prepared. The complaint shdl be prepared on a complaint-summons form (CDR-1) or
Uniform Traffic Ticket (UTT) unless the law enforcement officer determines tht[:

(a) the defendant has failed to respond to a summons; or

(b) thereisreason to believethat the defendant isdangerousto himsdf or hersdlf, to others
or to property; or

(¢) thereis one or more outstanding arrest warrants for the defendant; or

(d) the prosecution of the offense or offenses for which the defendant is arrested or
prosecution of any other offense or offenseswould be jeopardized by theimmediate rdlease of the
defendant; or

(€) the defendant cannot be satisfactorily identified; or
(f) there is reason to believe the defendant will not appear in response to a summons|

one or more of thefactorsin R. 7:2-2(b) apply. Upon such determination the law enforcement officer shall
prepare a complaint-warrant form (CDR—2) or a Complaint-Traffic Warrant (UTT).

(2) Probable Cause; Issuance of Process, Bail. If a complaint-warrant form (CDR-2) or a
Complaint-Traffic Warrant (UTT) is prepared, the law enforcement officer shdl, without unnecessary
dday, but in no event later than 12 hours after arrest, present the matter to a judge, or in the absence of
ajudge, municipa court administrator or deputy court administrator who has been granted authority to set
ball for the offense charged. Thejudicid officer shal determine whether thereis probable causeto bdieve
that the defendant has committed an offense. If probable causeisfound, asummonsor warrant may issue,
but if the judicid officer determines that the defendant will appear in response to a summons, a summons

-13-



ghdl be issued cons stent with the standard prescribed by R. 7:2-2(b). If awarrant isissued, bal shdl be
set without unnecessary ddlay, but in no event later than 12 hours after arrest. The finding of probable
cause shdl be noted on the face of the summons or warrant. If no probable cause is found, no process
ghdl issue and the complaint shal be dismissaed by the judge.

(3) Summons. If acomplaint-summonsform (CDR-1) or Uniform Traffic Ticket (UTT) hasbeen
prepared, or if ajudicia officer has determined that a summons shdl issue, the summons shal be served
and the defendant shal be released after completion of post-arrest identification procedures required by
law and pursuant to R. 7:2-2(e).

Note: Source-R. (1969) 7:2, 7:3-1, 3:4-1. Adopted October 6, 1997 to be effective February 1, 1998;
paragraph (b) amended , 2002 to be effective , 2002.
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D. Proposed Amendment to R. 7:7-7 - Discovery and I nspection

The Municipa Court Services Division of the Adminigtrative Office of the Courtsrecelved aletter
from the Hon. Lawrence M. Lawson, A.J.S.C., dated April 13, 2000, in which he advised that
there was an incondstency with R. 7:7-7 (Discovery and Inspection) and R. 3:6-7 (Secrecy of
Proceedings). It appears that a literd reading of R. 7:7-7(b)(3) would permit defendants to make
gpplicationto municipa court judges to order grand jury clerks to make transcripts available when such
arequest is denied by the prosecutor. Judge Lawson pointed out that only Assgnment Judges have
jurisdiction to rule on requests for grand jury transcripts. He advised that the current rule has the potential
to create problems since adefendant who is denied arequest for agrand jury transcript by the prosecuting
atorney, would apply to the municipd court for them. As aresult, the grand jury clerk would likely be
inundated with municipa court orders for transcripts, each of which would requireaseparateruling by an
Assgnment Judge.

In response to Judge Lawson's |etter, the Committee amended R. 7:7-7 to make clear that under
Part VII of the Rules, if agrand jury matter is subsequently downgraded and the transcript isincluded in
the downgraded file, it is discoverable only if it is part of the municipa prosecutor’ sfile.

The proposed amendmentsto R. 7:7-7 provide as follows:
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7:7-7 Discovery and Inspection

(& No change.

(b) Discovery by Defendant. In all casesinvolving a consegquence of magnitude or when ordered by the
court, the defendant, on written notice to the municipal prosecutor or private prosecutor, shdl be alowed
to ingpect, copy, and photograph or to be provided with copies of any relevant:

(2) books, tangible objects, papers or documents obtained from or belonging to the defendant;

(2) records of statements or confessions, signed or unsigned, by the defendant or copies thereof, and a
summary of any admissions or declarations againgt pena interest made by the defendant that are known
to the prosecution but not recorded,;

(3) grand jury proceedings recorded pursuant to R. 3:6-6 that are in the possesson of the municipa or
private prosecutor;

(4) results or reports of physical or mental examinations and of scientific tests or experiments made in
connection with the matter or copies of these results or reports, that are within the possession, custody or
control of the prosecuting attorney;

(5) reports or records of defendant's prior convictions;

(6) books, originas or copies of papers and documents, or tangible objects, buildings or placesthat are
within the possession, custody or control of the government;

(7) names and addresses of any personswhom the prosecuting attorney knowsto have relevant evidence
or information, including a designation by the prosecuting attorney as to which of those persons the
prosecuting attorney may cal as witnesses;

(8) record of statements, signed or unsigned, by the persons described by subsection (7) of thisrule or
by co-defendants within the possession, custody or control of the prosecuting attorney, and any relevant
record of prior conviction of those persons,

(9) police reports that are within the possesson, custody or control of the prosecuting attorney;

(10) warrants, that have been completely executed, and any papers accompanying them, as described
by R. 7:5-1(a);

(112) the names and addresses of each person whom the prosecuting attorney expectsto cal to trid as
an expert witness, the expert's qudifications, the subject matter on which the expert is expected to testify,
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acopy of thereport, if any, of the expert witness, or if no report was prepared, astatement of the factsand
opinions to which the expert is expected to testify and asummary of the grounds for each opinion. If this
information is requested and not furnished, the expert witness may, upon gpplication by the defendant, be
barred from tedtifying at trid.

(c¢) No change.
(d) No change.
(e) No change.
(f) No change.

(9) No change.

Note: Source--Paragraph (8): new; paragraph (b): R. (1969) 7:4-2(h), 3:13- 3(c); paragraph (c): R.
(2969) 7:4-2(h), 3:13-3(d); paragraph (d): R. (1969) 7:4-2(h), 3:13-3(e); paragraph (e): R. (1969) 7:4-
2(h), 3:13-3(f); paragraph (f) new; paragraph (g): R. (1969) 7:4-2(h), 3:13-3(g). Adopted October 6,
1997 to be effective February 1, 1998; paragraph (c) amended July 5, 2000 to be effective September
5, 2000;_paragraph (b) amended , 2002 to be effective , 2002.
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II. PROPOSED RULE AMENDMENTS CONSIDERED AND REJECTED

A. Proposed Rule Amendment to R. 7:8-7(b) - Appear ance for Prosecution

The Committee consdered arevison to R. 7:8-7(b) (Appearance for Prosecution) that would
require municipa prosecutors to represent the government in al cases before the court. The draft rule
tracked the origind language that had been submitted to the Supreme Court in 1998 as part of the
Comprehendve Revison of Part VII of the Rules Governing the Courts of New Jersey. Because the
Supreme Court was in the process of deciding State v. Clark, 162 N.J. 201 (2000), a case which would
directly affect the practice of municipa prosecutors, the Committee regjected recommending theruleto the
Court for congderation.

B. Proposed Rule Amendment to R. 7:13-1 - Appeals

The Crimind Practice Committee advised that it was amending R. 3:23-2 (Apped; How Taken;
Time) to reflect the holding in State v. Cerefice, 335 N.J.Super. 374 (App. Div. 2000). Cerefice held that
when the decison of a Law Divison Judge, Stting as a municipa court judge, is gppeded, it must be
appealed to the Appellate Divison. The Crimina Practice Committee suggested that the Municipa Court
Practice Committee might wish to change its comparable rule, R. 7:13-1, to reflect Cerefice. The
Committee decided that because R. 7:13-1, aswritten, currently refersto R. 3:23, an amendment tothe
rule was unnecessary.
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1. PREVIOUSLY APPROVED RECOMMENDATIONS

A. Revison of the Statewide Violations Bureau Schedule

During the 2000-2002 term, the Committee periodically presented proposed amendments to the
Supreme Court to update the Statewide Violations Bureau Schedule. That Scheduleisaligting of offenses
and corresponding fines in a fixed amount that may be pad directly to the municipd court without the
necessity of acourt gppearance. These amendmentsincluded: (1) the addition of anumber of the Divison
of Fish and Wildlife regulaions, incduding deer hunting violations, (2) *“housskeeping” changes to the
Divisonof Fishand Wildliferegulations, to comply with federd regulatory changes; (3) changestotheNew
Jersey Turnpike sections of the Schedule to reflect the increase in toll amounts, (4) a change in the fine
amount for violationsof N.J.S.A. 39:3-9a (Failure to notify change in name) and N.J.S.A. 39:3-9a
(Fallureto endorse license) to reflect the statutory increase; (5) acorrection to add two Statutes, N.J.SA.
39:3-77 and N.J.S.A. 39:4-207.9, which had been inadvertently dropped from the Schedule; and (6) the
addition of the New Jersey Turnpike “E-Z Pass’ regulations.

Theserecommendationswere previoudy approved by the Court during the 2000-2002 Committee
term and are reflected in the revised Schedule now in effect.
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V. MATTERSHELD FOR CONSIDERATION

A. Proposed Amendment to R. 7:7-7(a) - Discovery and lnspection (Police Discovery

Coordinators)

During the2000-2002 term, the Committeereceived anumber of complaintsfrommunicipa courts
regarding backlogs that were created because some municipa prosecutors failed to provide discovery in
a timely manner. One proposed solution was to amend R. 7:7-7(a) to provide that the municipal
prosecutorsor their designated * police discovery coordinators’ should provide requested discovery items.
Under thisproposd, the county prosecutor would have the option of designating apolice officer to respond
todl discovery requestsunder the supervision of the prosecutor’ s officeinstead of placing the entire burden
on the municipa prosecutor who may work on a part-time basis. The establishment of apolice discovery
coordinator system may serve to expedite the case flow process. However, since a new politica
adminidration has taken office there may be a change in prosecutoria appointments and policy.
Consequently, the Committee concluded that this item should be held for consideration.

B. Proposed Amendment to R. 7:2-1(c) - I ssuance of Arrest Warrants by Telephone

In a memorandum dated August 15, 2001 from Acting Director Richard J. Williams to the
Assgnment Judges, it wasreiterated that the Rules of Court do not permit arrest warrantsto beissued over
the telephone. However, the Conference of Assignment Judges requested that the Crimina Practice
Committee and the Municipa Court Practice Committee review their respective arrest rules to consder
whether they should be amended to permit ajudicid officer to issue an arrest warrant telephonicaly. The
Committee has designated a subcommittee to work with a Crimind Practice subcommittee to review any
proposed rule changes. The subcommittee will congder thisissue and report to the full Committee during

the upcoming term.

C. Proposed Amendment to Part VIl of the Rules Permitting Oral | ssuance of Warrants and
Ordes

The Committee was of the opinion that Part V11 of the Rules should set out a procedure to permit
judgesto issue orders and warrants ordly. It would require the court to memoridize the ora issuance of
awarrant through a probable cause affidavit, contemporaneous notes, atape recording, or facts set forth
on the face of the complaint. The Committee continues to study this maiter.
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V. NON-RULE RECOMMENDATION - HELD FOR CONSIDERATION

A. Recommendation that L egislative Clarification be Sought for N.J.S.A. 2B:12-24

Imposition of Court Costsin Dismissed Cases) and N.J.S.A. 22A:3-4 (Feesfor Criminal

Pr oceedings)

During the 2000-2002 term, the Committee received reports that confusion exists regarding the
interpretation of two statutes: N.J.S.A. 2B:12-24 (Imposition of Court Cogtsin Dismissed Cases) and
N.JSA. 22A:3-4 (Feesfor Crimina Proceedings).

N.JS.A. 2B:12-24 provides. “In cases where the judge of a municipa court dismisses the
complaint or acquitsthe defendant and findsthat the charge was fa se and not madein good faith, thejudge
may order that the complaining witness pay the cogts of court established by law.” Some courts have
interpreted the statute to mean that in al dismissed cases the court may charge the complaining witness
court costs.

The rdevant portion of N.J.S.A. 22A:3-4 provides. “The feesprovided in thefollowing schedule,
and no other charges whatsoever, shdl be alowed for court costsin any proceedings of acrimina nature
inthemunicipd courts. .. . For violations of Title 39 of the Revised Statutes, or of traffic ordinances,
at the discretion of the court, up to but not exceeding $30.00. For all other cases, a the discretion of the
court, up to but not exceeding $30.00.” A number of courts have construed the Statute as being gpplicable
only in criminal and traffic cases. Consequently, in non-crimina and non-traffic cases, such as ordinance
violations and civil pendty enforcement actions, courts have charged court costs in excess of $30.00.

The Committee feds that it is necessary to clarify the legidative intent of these Satutes and is,
therefore, continuing to study these matters.
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VI. MISCELLANEOUSMATTERS

A. Amendmentsto R. 7:2-3 - Arrest Warrant: Execution and Service, Return, New R. 7:2-4 -
Summons. Execution and Service; Return, and Amendmentsto R. 7:2-5 - Defective Warrant or
Summons, Amendment

During the 2000-2002 term, the Committee was advised that confusion exists among many
municipd courts about whether a Complaint-Summons served by mail conditutes effective service.
Currently, R. 7:2-3(b)(1) provides that a Complaint-Summons may be served on a defendant by malil in
accordance with R. 4:4-4. If a Complaint-Summons is served on a defendant by ordinary mail and the
defendant does not respond, the court cannot issue awarrant or afailure to appear notice (FTA) for that
defendant because the court lacks in personam jurisdiction. The Committee was concerned that a
defendant could avoid in personam jurisdiction by smply faling to respond to a maled Complaint-
Summons.  Committee members reported that some courts issue warrants or forward FTA notices to
defendants, who fall to respond to mailed Complaint-Summonses, where the summonses are not returned
as undeliverable. Other courts send a second Complaint-Summons to defendants by certified mail. In
short, there is currently no standard practice regarding service of process by mail.

In order to address this problem, the Committee proposed the creation of anew Rule 7:2-4 and
the modification of R. 7:2-3. The contentsof R. 7:2-4isretained initsentirety and renumbered asR. 7:2-
5.

The proposed amendments to R. 7:2-3 were made to limit the scope of the rule to the: (1)
executionand service and (2) return of arrest warrants. Only sections(a) (1), (2) & (3) of R. 7:2-3would
be retained in proposed R. 7:2-3. New procedures for the return, execution and service of summonses,
currently contained in R. 7:2-3(b), would be set forth in the proposed revisonsto R. 7:2-4.

Proposed R. 7:2-4 would permit service of a Complaint-Summons by ordinary mail. If the
defendant acknowledges receipt of the summonsby ether gppearing in court or contacting the court oraly
or in writing, the mailing would have the same effect as persond service. If the defendant failsto respond
to the Complant-Summons, the court may re-serve it, if it is supplied with an updated address for the
defendant, along with apogtal verification or other proof satisfactory to the court that the defendant receives
mail at that address.

If sarviceis attempted by ordinary mail and the defendant does not respond to the Complaint-
Summons by the return date, the court must re-serve the Complaint-Summons simultaneoudy by ordinary
mall and certified mail with return receipt requested to the defendant’ s last known mailing address. When
the Complaint-Summonsiis addressed and mailed to the defendant at a place of business or employment
with postd indructions to deliver to addressee only, service will be deemed effective only if the sgnature
onthereturn receipt reflectsthe name of the defendant to whom the Complaint-Summonswasmailed. The
rule would permit process served by ordinary or certified mail with return receipt requested to be
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addressed to a post office box.

Theruleprovidesthat service by smultaneous mailingiseffective service, unlessthemail isreturned
to the court by the posta service marked with the following specific designations: “Not Deliverable As
Addressed, Unable to Forward;” “Insufficient Address;” “Moved, Left No Address;” “ Attempted - Not
Known;” “No Such Street, Number;” “Vacant;” “Illegible” “No Mail Receptacle;” “Box Closed - No
Order;” “Returned for Better Address;” or the court has other reason to believe that service was not
effected. If the defendant fails or refuses to clam or to accept ddivery of the certified mail with return
receipt requested, the smultaneous, ordinary mailing shal aso be deemed to condtitute effective service.

If the court fails to obtain effective service over the defendant after attempting service by
smultaneous mailing, the court shdl provide written notice of that fact to the prosecuting atorney and the
complaining witness. The case will be digible for dismissd within 45 days of the receipt of the written
notice, unless the prosecuting attorney or the complaining witness can provide the court with a different,
updated address for the defendant, dong with apostal verification or other proof satisfactory to the court
that the defendant receives mail at that address. I the prosecuting attorney or the complaining witnessdoes
not respond to the court’ s written notice within 45 days or if the defendant is not otherwise served, the
court may dismiss the case pursuant to R. 7:8-5. Nothing in the proposed rule precludes the prosecuting
atorney or other authorized person from atempting service in any lawful manner.

The Municipa Court Practice Committee determined, at its meeting of January 8, 2001, to submit
the service of process rule amendments to the Supreme Court for its consideration on an emergent basis,
pursuant to Guideline 7 of the Operational Guiddines for Supreme Court Committees. The proposed
revisonsto R. 7:2-3, R. 7:2-4 and R. 7:2-5 were published for public comment in the New Jersey Law
Journal and the New Jersey Lawyer on August 13, 2001. After the public comment period was closed,
al comments received were submitted to the Court along with the response of the Committee. The
proposed amendments are scheduled for consideration by the Supreme Court at its January 14, 2002
Adminigrative Conference.

B. Inclusion of N.J.S.A. 2C:33-13.1 (Sale of Cigar ettesto Minor s) on the Statewide Violations
Bureau Schedule

The Attorney Generd’ sOfficerequested that the Committee consider recommendingthatN.J.S.A.
2C:33-13.1 be placed on the Statewide Violations Bureau Schedule. The Committee declined to make
this recommendation becauseN.J.S.A. 2C:33-13.1 carried enhanced pendtiesfor second time offenders.
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VIl. CONCLUSON

The members of the Municipa Court Practice Committee gppreciate the opportunity to servethe
Supreme Court in this capacity.
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